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Summary of Decision

Continental Casualty Company/CNA ("CNA'),
Canal Insurance and other insurers issued liabiliry
insurance to Montello,Inc., a distributor of products
used in the oil drilling industry over an eighteen year
period of time. Montello was sued by numerous
individuals, who alleged that Montello had sold
products containing asbestos. This case involves
numerous claims, counterclaims and third-parry
complaints seeking declaratory judgments concern-
ing coverage issues. One of the third-party complaints
filed by Montello named National Indemnity
Company ("NICO") as a third-parry defendant. NICO
had issued "retroactive" reinsurance to CNA in 2010
under which CNAs asbestos and environmental
pollution liabilities were transferred to NICO. It was
alleged that CNA ceded approximately #1..5 billion of
net liabilities to NICO under a reinsurance agreement
with an aggregate limit of $4 billion, that the
reinsurance agreement required NICO to deposit $2.2
billion in a collateral trust for the benefit of CNA, and
that NICO had responsibility for CNAs asbestos and
environmental claims and insuring contracts,

The issue addressed in this opinion is whether
Montello had a direct right of action against NICO as
a result of the reinsurance agreement. The court
started from the proposition that the "basic rule of
insurance law" is that the existence of a reinsurance
contract does not allow an insured to proceed directly
agunst the reinsurer, and that under this rule NICO
would not be directly liable to Montello simply
because NICO had reinsured Montello's insurer, CNA.
However, the court noted that this general rule is
subject to two exceptions: (1) the reinsurance
contract contains an express cut-through clause,
which under New York law would permit the insured
to proceed directly against the reinsurer; and (2) the
reinsurance is assumption reinsurance, an arrange-
ment in which the reinsurer "steps into the shoes of
the ceding company with respect to the reinsured
policy, assuming all its liabilities and its responsibiliry
to maintain required reserves against potential
claims."

\7ith respect to the first exception, Montello did
not argue that the NICO-CNA reinsurance agreement
contained an express cut-through provision. Rather,
Montello contended that a cut-through provision
should be implied into the reinsurance agreement
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due to the extent of the administrative services
provided by NICO with respect to CNAs insurance
policies. The court rejected this argument, primarily
based upon what it termed "express negation clauses"
such as a provision of the reinsurance agreement
providing that there were no third-party beneficiaries
to the reinsurance agreement. The court held that
such provisions, under New York law, were
"dispositive" on the issue of whether the contract
created or permitted third-party beneficiaries.

The court rejected the applicability of the second
exception, stating that it was "clear" that NICO did not
assume all of CNAs liabilities since the reinsurance
agreement stated that NICO's aggregate limit of
liability for Ultimate Net Losses shall be no greater
than $4 billion, and that an Ultimate Net Loss was
defined to include most of CNAs liabilities less
amounts paid bythird parryreinsurance contracts and
any other recoveries. Since NICO did not assume all
of CNAs liabilities, the reinsurance agreement did not
create assumption reinsurance, and NICo was not
directly liable to Montello under the assumption
reinsurance theory.

The court therefore found that Montello had no
direct right of action against NICO, and granted
NICO's motion for judgment on the pleadings. \\Goss

Litigation Developments

ln Re: Oil Spill by the Oil Rig "Deepwater Horizon"
in the Gulf of Mexico on April 20,2O1O

By: Joseph G. Grasso*, Charles Platto*x, and
Michael Menapace*xx
'We previously reported on the action com-

menced by Ti-ansocean's insurers against Bf; filed in
May 2010, in which Thansocean's insurers challenged
BP's claims as an additional insured under
Thansocean's insurance policies. (Insurance Litigation
Reporter, YoL32, No. 9;YoL.32, No. 14; Vol. 33, No.1)

On November IJ,2011., the U.S. District Court for
the Eastern District of Louisiana denied BP's motion
for judgment on the pleadings, holding that BP is not
an additional insured and is not entitled to coverage
under Ti'ansocean's insurance policies for the claims
in question (i,e., relating to oil pollution risks). 2011
\Y,/L5547259 (E,D.La., Nov. 15, 2011).
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The court stated the issue as follows:

"Simply stated, the issue is the extent of
"additional insu red " coverage, if any, to which
BP is entitled by virtue of the insurance
contracts procured by Transocean as the
named insured. Ranger, the Excess [*71
Insurers, and Transocean argue for a limited
scope of coverage for BP: only to the extent
that Transocean is obligated in the Drilling
Contract to indemni$/ BP. BP argues for broad
coverage: coverage is not limited by the
Drilling Contract and is interpreted solely in
reference to the terms of the Insurance
Policies."

Id. at *6-7.

Thus, while the parties agreed that while BP was
named as an additional insured under Thansocean's
policies, the scope of that coverage was in dispute.
BP argued that the court need look no further than
the insurance policy to determine the scope of
coverage, citing the holding in Euanston Insurance
Co. u. ATOFINA Petrocbemicals, Lnc.,255 S.W3d 660
(Tex 2008), However, the courr distinguished
ATOFINA and held that the properinquiryin this case
required the court to review the terms of the contract
between Thansocean and BP in order to determine the
scope of coverage afforded to BP as an additional
insured under Thansocean's policies. Part of the
court's rationale for looking at the drilling contract
between Tiansocean and BP was the fact that
Tiansocean's policies only allowed Thansocean to
name additional insureds to the extent re<luired
under contract. Id. at *20

The court therefore held that:

"Because Transocean did not assume the oil
pollution risks penaining to the Deepwater
Horizon Incident-BP did-Transocean was
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not required to name BP as an additional
insured as to those risks. Because there is no
insurance obligation as to those risks, BP is
not an "Insured" (or "additional insured") for
those risks."

Id. at*75.

We will continue to follow the litigation and
endeavor to report on further developments,
including any appeal from this decision.
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