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IV. Exclusion (fl: The Pollution Exclusion
Exclusion (f), the Po'llution Exclusisn, prwides:

This insurance should not apply to:

{1} "Bodily infury" or "property damage" arising out of the actual alleged
or threatened discharge, dispersal, seepage, migration, release or escape
of pollutants."6l

The pollution exclusion has perhaps the most interesting and important his-
tory of any provision in the standard CGL policy. A limited pollution exclusion
was frrst introduced in the standard CGL poiicy in '1.970, following significant
revisions to the definitions of accident and occurrence in the 1960s. An absolute
pollution exclusion was introduced in 198 5 following a rage of litigation as to the
Iimited pollution exclusion. Since then, there has continued to be massive litiga-
tion on the interpretation of the limited exclusion and a new set of lawsuits and
interpretations with respect to the absolute exclusion. The litigation continues
because occurrence-based policies having no exclusion or different forms of the
exclusion may be triggered at any given time by discovery of an occurrence many
years after the fact,

This section attempts to provide a framework in which to understand the evolu-
tion of the pollution exclusion and the case law interpreting it. It briefly discusses
the drafting history of the exclusion, the policy language (both current and his-
torical), key points of contention between insurance companies and policyhold-
ers concerning the scope of the exclusion, and decisions of some courts in recent
years to confine the exclusion to what has been termed "traditional environmental
pollution."

A. THE HISTORY OF THE POLLUTION EXCLUSION

1 . The Origins of the Pollution Exclusion
The origins of the pollution exclusion can be traced to a fundamental shift in
the wording of the standard CGL policy in 1,966. Before then, to be covered, an
injury triggering coverate had to be "caused by accident." In 7966, "accident"

was changed to "occurrence" that was neither "expected" nor "intended" by Lhe
insured, and was expressly defined to include continuous or repeated exposure to

substantially the same conditions. This change was perceived as an expansion of

coverage to include hams that happened gradualiy over time, in addition to harms

caused by accidents that happened at once. Concerned about claims arising from

" 
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gradual environmental degradation, the insurance industry added a mandatory
endorsement in 1970 excluding coverage for

Bodily injury or property damage arising out of the discharge, dispersal, release or
escape of smoke, vapors, fumes, acids, alkalis, toxic chemicals, liquids or gases,

waste materials or other irritants, contaminants or pollutants into or upon land,
the atmosphere or any watercourse or body of water.62

By 1970 most policies had added an exception to the exclusion: "this exclu-
sion does not apply if such discharge, dispersal, release or escape is sudden and
accidental."63

Throughout the 1920s and into the 1980s, the "sudden and accidental" pol-
lution exclusion generated considerable litigation concerning its meaning and
scope, resulting in a patchwork quilt of interpretations. Many courts concluded
that "sudden" necessarily implies a temporal element, precluding coverage for
any pollution that occurred gradually over a period of time, or in circumstances
in which the policyholder knew, or should have known, of a substantial possibil-
ity that its activity would result in harm to the environment. Conversely, other
courts read the term "sudden and accidental" as essentially synonymous with
the "expected and intended" Ianguage of the pre-1986 CGL policy definition of
"occurrence." Viewing 'sudden and accidental" from the viewpoint of the poli-
cyholder, many courts held for the policyholder where the results of the alleged
pollution, even if the pollution occurred over time, were neither expected nor
intended, In other words, these courts held that the exclusion did not bar cov-
erage for gradual but unintentional pollution, There were a significant number
of cases on both sides that took years to work their way up to the various state
supreme courts.64

62. ISO Form 00 02 07 73 (1973).

63, td,

64. See, e.9., Lansco v. Dep't of Envtl .  Prot.,  350 A.zd 52O (N.j .  Ch. Div.7975), affd,368 A.3d 322
N.l.  App. Div. 1,976), cert.  denied,372 A.2d 322 (N.J. "t977); Al lstate Ins. Co. v. Klock Oil  Co., 73 A.D.2d

.i6 (N.Y. App. Ct. 1980); Travelers Ins. Co. v. Dingwell ,  414 A.zd 220 (Me. 1980); Gen. Ins. Co. v. Town
,.rrp,  Inc. ,692P,2d427 (Mont.  1984);  TransamericaIns,Co.v.Sunnes,717P.2d21,2(Qr.App.Ct.  1985).

: . : ' . t ion denied,777 P.2d 631 (Or. 1986); Waste Mgmt. of Carol inas, Inc. v. Peerless Ins. Co., 340 S.E,2d
-i,  381-83 (N,C. 1986); Clausen v. Aetna Cas. & Sur. Co., 380 S,E,2d 686, 688 (Ga. 1989); Lumbermens

'1.:: .  Cas. Co. v. Bel levi l le Indus., Inc., 555 N.E.2d 568, 572 (Mass. 1990); Hecla Mining Co. v. N.H. Ins.
: 811 P.zd 1083 (Colo. 1.991); Polkow v. Cit izens Ins. Co. of Am.,476 N.W.zd 382 (Mich. 1991); Hybud

::,..rp. Corp, v. Sphere Drake Ins. Co., Ltd. 597 N.E,zd 1096, 1103 (Ohio 1992), ctrt. drr.:n?d,113 5. Ct. 1585

'93); Outboard Marine Corp. v. Liberty Mut. Ins. Co., 607 N.E.2d 1204 (lll. 7993);Bd. of Regents v, Royal
' :  Co.,577 N.W.2d888(Minn, 1994);N.Pac. Ins,Co.v.Mai,939P.zd 570( ldaho1997);  SharonSteel

::. v. Aetna Cas, & Sur. Co., 931 P.Zd X.27 (Utah 1997).
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2. The "Absolute" Pollution Exclusion
In response to the uncertainty surrounding the limited pollution exclusion, a new
absolute exclusion was introduced in 1985. The "absolute" pollution exclusion
excludes coverage for:

"Bodily injury" or "property damage" arising out of the actual, alleged, or threat-
ened discharge, dispersal, release or escape of pollutants:

At or from any prcrnises, site or location which is or was at any time owned, occu-
pied, or rented or loaned to, an insuredf.]

"Pollutants" means solid, liquid, gaseous or thermal irritant or contaminant,
including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. Waste
includes materials to be recycled, reconditioned or reclaimed.65

Two differences between the new "absolute" pollution exclusion and the prior
"sudden and accidental" pollution exclusion are immediately apparent. First, the
new exclusion lacked any exception for a "sudden and accidental" event, nor do€s
it require an actual event-the mere allegation or threat of a polluting event pre-
cludes coverage. Second, the new exclusion eliminated the requirement that the
pollution be discharged *into or upon land, the atmosphere, or any watercourse or
body of water."

B. COURTS' INTERPRETATION OF THE ABSOLUTE POLLUTION
EXCLUSION

Grer two decades of hotly contested litigation over the absolute pollution exclusion
has, perhaps inevitably, led to disparities in interpretation. Many courts, particu-
larly in cases involving what has come to be referred to as "traditional environmen-
tal pollution," have accepted the insurance industry's broad interpretation of the
exclusion, finding it clear and unambiguous, Others courts have read the exclu-
sion to predude coverage where the underlying clairn does not involve harm to the
broader environment, such as the inhalation of fumes from liquid waterproofing
material, the use of odor eliminators to "de-skunk" an apartment, and the flooding
of a basement with sewage.

Other courts, however, have either found ambiguity in the exclusion or con-
cluded that it cannot possibly mean what it apparently says, but must be nar-
rowly read within the historical context in which it first appeared, its language
laden, as it purportedly is, with "terms of art in environmental law." The chief
battlegrounds have been (1) what constitutes a "pollutant" and (2) whether
the exclusion is limited to "traditional environmental pollution," in spite of

its terms.

i t . tto Form CG Oo 02 1,207 (2006).
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Some state high court decisions have narrowly interpreted the "absolute" pollu-
tion exclusion to apply only to "traditional environmental pollution" by traditional
pollutants. For example, in American States Insurance Company v. Koloms,66 the llli-
nois Supreme Court held that the exdusion did not apply to the accidental release
of carbon monoxide from a furnace in a commercial building, but rather applied
"only to those injuries caused by traditional environmental pollution." In reaching
this conclusion, the court focused on the drafting history of the exclusion, finding
that its original "predominant" motivation was limiting exposure to environmental
Iitigation and the 1986 amendment "was wrought, not to broaden the provision's
scope beyond its original purpose of excluding coverage for environmental pollu-
tion, but rather to remove the 'sudden and accidental' exemption."67 The court
reiected the insurer's contention that the removal of the language conceming dis-
charge "into or upon land, the atmosphere or any watercourse or body of water"
broadened the scope of the exclusion. Rather, the court held that "We would be
r-emiss, therefore, if we were to simply look to the bare words of the exclusion,
:gnore its raison d'etre, and apply it to situations which do not remotely resemble
:raditironal environrnental contarninatlan. "68

The New York Court of Appeals has repeatedly held the exclusion inapplicable
.:t cases not involving traditional environmental contamination. Most recently, in
::lt Painting Corporation v, TIG Insurance Company,6e the court held that the exclu-

'.:n did not reach the release of paint fumes in the formal course of a painting
- :ltractor's business- Reviewing the history of the exclusion, the court concluded
-.at lhe exclusion "originated in insurers'efforts to avoid potentially open-ended
::ility for the type of long-term, gradual discharge of hazardous wastes and by-

::,'iucts exemplified by the Times Beach and Love Canal disasters." Relying on
-, '--'rior decision ln Continental Casualty Co. v, Rapid-American Corporation,To the
. ..:i concluded that the terms "discharge" and "dispersal" are "terms of art in

: - -:crlffIertal law used with reference to damage or injury caused by disposal or
::-:ainment of hazardous waste," and that the use of these terms supported the
" - -.tsion that the 'absolute" poliution exclusion odoes not clearty and unequivo-

.xclude a personal injury claim arising from indoor exposure to [the painter's]
. , :f its trade." As had the l(olorns court, the Belt Painting court rejected the

-.::: s argument that the removal of the "into or upon land" clause represented
::::jening of the exclusion; rather, the court held that "Because any pollution

,, -.:crsS&rily involve discharge or release into land, afmosphere or water, the

:  !  i  N.E. 2d 72,82 ( l l l .  i997).
r et 81.

- : i  N.Y.2d 377,795 N.E.2d 15 (N.Y.2003).
' r N.E.2d 506 (N.Y, 1993) (holding the exclusion ambiguous as to whether it excluded claims

:'. asbestos exposure).
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omission of such language in the present policy simply removes a redundancy in
the exclusion." Moreover, the court rejected the insurer's reliance on the policy

definition of "pollutants" as "any solid, liquid, gaseous or thermal irritant or con-
taminant including . . . fumes," holding that the provision should not be read too
brcadly, as it wculd contradkt both a "comraon qrech" understanding of poUu-

tion and the reasonable expectations of a businessperson,
The California Supreme Court reached a similar conclusion in MacKinnon v.

Truck lnsurance Exchange,Tl holding that the exclusion did not exclude coverage for
a landlord in a case involving the death of a tenant allegedly caused by the negli-
gent spraying of a chemical pesticide in his apar''nent to kill bees. Ultimately, t}re
Macl(innon court held that the pollution exclusion applies only to traditional envi-
ronmental pollution from events involving what is commonly thought of as pol-
lution. After tracing the history of the exclusion, the court examined its language,
concluding that the use of "discharge, dispersal, release or escape" in conjunction
with "pollutant" suggested that the exclusion was concerned with environmental
pollution. The court found the definition of pollution to be ambiguous, because the
definition of "pollutant" as "any irritant or contaminant" was "too broad to mean-
ingfu lty define'pollutant.' "72

C. EVOLVING ISSUES_TOXIC MOLD AND'SICK BUILDING'' CLAIMS

Recent years have seen a sharp rise in claims by homeowners and commercial prop-
erty tenants against landlords, builders, and others for property damage and health
problerrs allegedly caused by mold in their buildings. In turn, recipients of such
claims look to their liability carriers for coverage.ln 20O2, policies specifically bar-
ring coverage for such claims through a "mold exclusion" appeared. Whether the
pollution exclusion, in either its "sudden and accidental" or "absolute" forms, also
provides a bar to coverage remains to be resolved. Because mold can grow for years
before presenting any health or property damage issues" it is conceivable that under
a "continuous trigger of coverage" theory, latent mold problems could constitute a
triggering event years before any injury is manifested.

D. ENVIRONMENTAL IMPAIRMENT LIABILITY POLICIES

Beginning in the 1980s, the insurance industry began offering environmental
impairment liability (EIL) policies to fill the coverage gap created by the pollution
exclusion in the CGL policy. An EIL policy obligates the insurer to pay for bodily
injury, property damage, or cleanup costs arising from both sudden and gradual
releases of pollutants from insured locations. Although a standard EIL policy typi-
cally excludes coverage for on-site cleanup costs, claims from nonowned sites
(e.g., Superfund), and preexisting conditions, coverage extensions are available,

77. 73 P,3d1205 (Cal .  2003),
72. ld. at 721,6.
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Some EIL policies also will cover property transfers (typically an eight-
policy to address possible on-site cleanup costs following the property's
or claims resulting from the release of pollutants from underground
round storage tanks,
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V. Exclusion (j): Damage to Property
Exclusion (j), the Owned Property Exclusion, provides:

This insurance does not apply to:

"Property Damage" to:

(1) Property you own, rent, or occupy, including any costs or expenses
incurred by you, or any other person, organization or entity, for repair,
replacement, enhancemerrt, restoration or mairrterrimce of such prop-
erty for any reason, including prevention of injury to a person or dam-
age to another's property;

Premises you sell, give away or abandon, if the "property damage"
arises out of any part of those premises;

Property loaned to you;

Personal property in the care, custody or control of the insured;

That particular part of real prop€rty on which you or arry contractors
or subcontractors working directly or indirectly on your behalf are per-
forming operations, if the "property damage" arises out of those opera-
tions; or

That particular part of any property that must be restored, repaired or
replaced because "you,r vr'ork" was incouectly performed on iL

Paragraphs (1), (3) and (4) of this exclusion do not apply to "property damage"
(other than damage by fire) to premises, including the contents of such prem-

ises, rented to you for a period of 7 or fewer consecutive days. A separate limit of
insurance applies to Damage to Premises Rented To You as described in Section
I I L_Limits of lrrsurance.

Paragraph (2) of this exciusion does not apply if the premises are "your work" and

were never occupied, rented or held for rental by you.

Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability assumed

under a sidetrack agreement.

Paragraph (6) of this exclusion does not apply to "property damage" included in the
"products-completed operations hazar d." 7 3

Zi. ISO Form CG OO 02 12 07 (2006).

(2)

(3)

(4)

(5)

(6)
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Exclusion (i) excludes coverage for property damage to, among other things,
property owned, rented, occupied, sold, abandoned, loaned, or in the care, custody,

or control of the insured. The purpose of such an exclusion is "to prevent liabil-

ity coverage designed to protect an insured ffrom] third-party claims from being

turned into first-party property coverage for losses to the insured's own proprty."Ta

A. THE HISTORY OF THE "OWNED PROPERTY'' EXCLUSION

Generally referred to as the *Owned Property Exclusion," the liability exclusion
for property damage has seen three iterations since 1973.The 7973 CGL exclusion
excludes damage to property that the insured owns, occupies, rents, uses, sells, gives

away, or abandons.T5
The "1973 CGL exclusion also excludes property damage to premises alienated

by the insured. In other words, the exclusion prohibits coverage for the cost of
repairs due to an insured's faulty workmanship on the product./6 Finally, in order
to "prevent the general liability insurance from becoming tantamount to property
insurance" when property is in the hands of a bailee or lessee, or is damaged due
to the acts of the insured, the 1973 CGL exciusion excludes coverage of property in
the care, custody, or control of the insured.TT

The second iteration, the 7976 Broad Form Property Damage Liability Cover-
age, excludes coverage of personal property such as tools or equipment used by the
insured in performing operations and creates an exception for liability in connec-
tion with the use of elevators.

The third, and most cuffent, iteration, the tr986 Owned Property Exclusion, is
set forth at the beginning of this section. It combines the "care, custody or control"
and the "alienated premises" exclusions as well as various broad form property
damage exclusions. The 1986 Exclusion (i) also incorporates some changes from
the 1973 / 1976 Exclusions, including:

(1) the limitatiqn of the care, custody, or control exclusion to personal property,
(2) the elimination of the exception allowing coverage for damage to property in the
care, custody, or control of the insured resulting from the use of elevators, (3) the
amendment of the alienated premises exclusion regarding speculative building, and
(a) the limitation of the "faulty workmanship" exclusion to ongoing operations.Ts

74. State Farm Fire & Cas. Co. v. Metro. Mgmt.,2007 WL4157',.48, at *12 (D. Haw. 2O07).

75. See, e.g.,Cle Elum Bowl, lnc. v. N. Pac. Ins. Co.,981 P.2d872,876 (Wash. Ct. App. "t999);Laid-

law Envtl. Serv. lnc. v. Aetna Cas. & Sur. Co,, 524 S.E.2d 847, 849-50 (S,C. Ct. App- 1999); Pekin Ins. Cs.

v. Miller, 854 N.2d 693 (lll. App. Ct. 2006) (finding that properry damage, including the cost of repairs for

damage, was excluded where insured had a standard "property owned by an insured" exclusion, even though

the cause ofthe damage arose from the personal injury of misrepresentation).

26. Shelby Ins. Co. v. Ne. Structures, lnc.,767 A,2d 75,76-77 (R.1, 2OO"l).

77. Eactory Mut. lns. Co. v. Liberty Mut. Ins. Co., 518 F. Supp. 2d 803, 810 (W.D. Va.20O7);2"1 Apptr-

MAN, supra note 3,5 132.9 (2ded.2002).

73. 21 AsrrrrvreN, suprc note 3, $ 132.9 (2ded.2OO2).
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In addition, the 1986 Exclusion (j) clarifies other provisions of the 7973/7976

versions, The changes include the limitation in subsection (2) to property damage
for property sold, given away, or abandoned, only when the damage arises out of

any of those premises; the distinction between personal proper$ in custody and
work performed on real property in paragraphs (4) and (5); the deletion of all
explicit references to elevators; and the distinction between damage that occurs
during operations and property damage covered under the "'products completed
operations hazard."

B. COURTS'INTERPRETATION OF THE "OWNED PROPERTY" EXCLUSION

1 . Ownership
Ownership of property entails "the right to its possession, use and enjoyment, and
to sell or otherwise dispose of it according to the will of the owner,"7e Responsibil-
ity for "incidents of ownership," for example, the obligation to maintain, repair,
and insure a common area, are not sufficient to establish ownership. Moreover,
the owned property exclusion does not remove coverage for damage to property

owned by the public, including groundwater.8o However, the owned property exclu-
sion excludes coverage for faulty workmanship performed on behalf of the insured
where the work was undertaken while the insured owned the property at issue.81

2. Care, Custody, or Control
The "care, custody or control" language in this exclusion was esigned to prevent

the insurer from becoming a guarantor of the insured's workmanship in his or her
ordinary operations. Faulty workmanship is considered to be a normal business
risk that the insured is in the best position to prevent. Transferring that risk to the
insurer seryes to increase the cost of general liability coverage. The "care, custody or
control" language was structured to avoid an increase in insurance costs.82

79. Willing v. Cmty. Ass'n Underwriters of Am., Inc., 2007 WL 1991038, at *5 (W.D. Wash. July 5,

2OO7).

8O. United Co-op v. Frontier FS Co-op, 738 N.W.zd 578, 584-85 (Wis. Ct. App. 2007) (finding that

owned property exclusions do not apply to groundwater contamination because insured did not own the

groundwater); Robert E. Lee Assocs., Inc. v. Peters, 557 N.W.2d 457 (Wis. Ct. App. 1996) (finding that

groundwater contaminalion is dameg€ to puhlic property r+thsr than indinidual preperty); Towns v. N. Sec,

Ins. Co,, 2008 WL 2941.568, at *18 (Vt. Aug. 1, 2008) (finding that in jurisdictions where groundwater is

considered to be a public resolrrce or trust ofthe state, rather than privately owned, the owned property exclu-

sion does not bar coverage of the costs incurred to clean up the environmental po-llution on the insured's

property).

81. Auto-Owners Inc, Co. v. Nw. Hous. Enters.,  lnc., 2008 WL 907176, at *8 (W.D.N.C. Mar. 31,

2o08).

82. Kemper Nat' l  lns. Cos. v. Heaven Hil l  Dist i l ler ies, Inc., 82 S.W.3d 869, 873 (Ky. 2002) (cit ing

Stewart Warner Corp. v. Burns int'l Sec. Serv., lnc., 527 F.2d 1025,10, 30 (7th Cir.7975)),

ir
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"As a whole, the phrase care, custody and control, as it is used in insur-

ance p+licies, coyetre the nation of pcssessory central."83 Darrlag€ to personal

property items that are controlled by the insured are excluded from coverage

under the standard general liability policy. In Factory Mutual, the court found

that where a damaged product was either owned by the insured or was temporar-

ily stored in a facility controlled by the insured's employees, the product damage

w,as not covered under the iruured's liability policy by operation of the'owned
property exclusion or the care, custody, or control exclusion.8a Similarly, in Kem-
per National, the court held:

There is no dispute that the Care, Custody or Control Exclusion, read in isolation,
applies to the facts of this case. Heaven Hill sold the bourbon destroyed in the fire to
its crstornerr, rnakirg it ttre persanal properry sf others. f{eaven l-trill also stored the
bourbon in its warehouses, which were located on its premises and controlled by its
employees, so the bourbon was in Heaven Hill's care, custody or control. Whatever
the effect of other provisions. the exclusion covers the bourbon that was destroyed
in the fire,85

However, where the insured is not responsible for the specific portion of prop-

erty damaged, for example, if the damaged area is part and parcel of a larger struc-
ture and insured is responsible for fixing a discrete part of that structure, the care,
custody, and control exclusion is not applicable.86

c- ENVIRONMENTAL DAMAGE TO ADJACENT PROPERTY

In cases where environmental pollutants have migrated from the insured's property
to an adjacent property, "the owned property exclusion does not relieve insurer of
all liability for response costs incurred by the cleanup of the policyholder's own
property; coverage is not barred if the [on-site] cleanup is designed to remediate, to
p{€\€nt or to abate further rnigration of contaminants to the off-site property."87

&3. Eedory Artu,, 518 F. Slrpp. 2d 8O3, 81O {W.D. Va. 2OO/)-

84. Id. at 813.

85. 82 S.W.3d at  873.

86-.See Birumi-uous CorB. u Sieets, 389 S.E.2d 696 (Ya, 1990) (finding that defendant "'was in no

sense entrusted with the overall care, custody, or control"' of a station that was damaged due to a faulty joint

in an area of a pipeline that was 1,5 to 2O feet away from where defendant was contracted to work).

87. Hakim v. Mass. Insurer's Insolvency Fund, 675 N.E.2d 1161, 1164 (Mass. 1997); Gerrish Corp. v,

Universal Underwriters Ins. Co,, 947 F,2d. 1023, 1030-31 (2d Cir. 1991) (applying Vermont law); Bunler

Hill Ins. Co. v. Faicone, 2007 WL7977760, at * 3 (Mass. Super. Ct. June 19, 2007) (finding that even while

likelihood of migration of environmental poliutants may be remote, "this does not obviate coverage for any
future underground migration of oil in the groundWatef').
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Liability coverage also may include the costs of cleanup required to prevent

damage to another propefty if contamination on the insured's propefiy presents an

"imminent or substantial risk of damage on another person's property."88

However, "some off-site contamination does not automatically justiff recovery of

all on-site cleanup costs."se Costs that have been incurred for the "sole purpose" of
remediating insured's properlry are excluded by the owned property policy exclusion.eo

It should of course be noted that in the case of errvironmenral damage, wer if a
property damage claim to the owner's property or adjacent property is not excluded
under Exclusion (j), it may be excluded under the absolute pollution exclusion.

On the other hand, subject to absolute pollution exclusions, measures taken on
the insured's own property to prevent damage to third-party property may not be
excluded if the principal purpose of the remedial work is to prevent damage rattrer
than to improve the insured's property.el

Vl. Exclusion (n): The Sistership Exclusion
Exclusion (n), "Recall of Products, Work Or Impaired Property,"e2 provides:

88. Walshv, Hingham Mul Fire Ins. Co.,2008 WL 2097384, at *5 (Mass. Super. Ct. Feb.29,2008).

Cf, St*e v. Signo Tr*ding Int'l lnc., 612 A.Zd 932, 939 (I\,1.I. 1992) (recognizirg a "narrow exception fto ttre

owned property exclusion] allowing recovery for the cost of measures intended to prevent imminent or imme-

diate future damage [only] when a present [or past] iniury has already been demonstrated"); Vann v. Travelers

Cos- 39 CaL App- 4th 1610 {1995) {"[W]e do not believe t]rai the standard 'ownad property' erdusion shorild

automatically defeat coverage in suits seeking 'cleanup' costs designed to prevent damage to third parties.").

89. Boston Gas Co. v. Century lndem. Co., 529 F.3d 8, 16 (1st Cir.  2008).

90. kl. at1.7.

97, See, e.9., Intel Corp. v. Hartford Acc. & Indem. Co., 952 F.2d 1551 (9th Cir. 1991) (holding that

Exclusion (k) "does not bar coverage of the costs of preventing future harm to ground water or adiacent

property," and further noting that expenses to remedy existing damage or prevent future damage to another
property are recoverable, while expenses to remedy damage to insured's own property were barred by Exclu-

sion (k)) (emphasis added).

92. Exclusion (n) has a different purpose and function than Exclusion (m), which states:

(1) A defect, deficiency, inadequacy or dangerous condition in "your product" or "your work"; or

(2) A delay or failure by you or anyone acting on your behalf to perform a contract or agree-

ment in accordance with its terms.

This ercltrsion does not apply to the loss of use of other property arisin6 out of sudden and accidenfally
physical iniury to "your product" or "your work" after it has been put to its intended use.

As explained in the text, Exclusion (n) excludes the costs af recall of impaired property. By contrast, Exclu-

sion dm) e'dudes ccsts of reyir ar re4laewat of ispated p{cpcrty. Exclusiorl (m) also e;aludes cov€rag€

where the insured's product or work has been incorporated into property that can be restored to use by the

repair, removal, or replacement of the product or work. A full discussion of Exclusion (m) is beyond the scope

of this chapter, but it should be understood that it does not exclude third-party damage that may result from

impaired property, iust as Exclusion (n) does not exclude coverage for third-party ciaims. See, e.9., Potomac

Ins, v. Huang, 2OO2WL 418008, at "15 (D. I(an. Mar. 7,2002) (faultywindows caused damage to house

that cannot be corrected by repair or replacement of windows; damage claim not excluded); Hartzell Ind., Inc.

v. Fed. Ins. Co., i.68 F. Supp. 2d 789,801 (S.D. Ohio 2001) (claims for damage to customer's premises, loss

of use, and iniuries to workers from defective fans not excluded).
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This insurance does not apply to:

Damages claimed for any loss, c+st o{ expens€ incurred by you or ot}rers for the loss

of use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or

disposal of:

(1) "Your product";
(2) "Your work"; or
(3) "lmpaired property";

if such product, work, or property is withdrawn or recalled from the market or from

use by aey person or organization because of a known or suspected defect, defi-
ciency, inadequacy or dangerous condition in it.e3

Once a single product manifests a defect or dangerous condition, the manu-

facturer will often respond by withdrawing it along with similar products from the

market.ea This exclusion is designed to exclude from standard general liability cov-

erage the massive product recalls that resuh when a single product is found to have

been defective or dangerous as in the Tylenol tampering scare or the more recent

recall of Chinese-made toys.e5

The "sistership" exclusion was first incorporated into the standard CGL policy

in 7966 to exclude general liability insurance coverage for damages claimed and

costs incurred by a policyholder when it withdraws or otherwise recalls its product

or impaired property from the market because of a known or suspected defect or

deficiency. Since the exclusion's inception, the text has been revised twice, once in

1973 and again in 1985.

The "sistership" exclusion, sometimes called the "product recall exclusion,"eu

dsrive's its name from the practice obsewed in the airline industry whete, because a

defect in one plane was suspected of causing an aircraft crash, other planes of the

same make and type were grounded because they were suspected of containing the

same defect.ez The enormous costs that arose from the loss of use of the sisterships

in the airline context prompted CGL policy underwriters to put in place a mecha-

93. ISO Form CG 0O02 1207 (2006),
94. ln 2QO7, Mattel, Inc., the world's largest toymaker, launched an extended worldwide recall cam-

paign of more than 10 million Chinese-made toys after discovering that some contained small magnets that

could be dislodged and others were finished with paint containing leveis of lead, a subst*nce toxic to young

children, in excess of federal health standards. The same year, RC2 Corporation issued a voluntary recall of

1.5 million lead-coated Thomas & Friends wooden toy trains, also made in China. Complaint at *4, Powell v.

Mattel, Inc., No, BC 376231, 2ffi7 WL 4821092 (Cal. Super. Aug- 2A, 2AO7); lauise Story, Izad Paint Prompts

Mattel to Recall 967,000 Toys, N.Y. Trrvrrs, Aug. 2, 2OO7, available at http://www.nytimes,com/2007 /08/O2r

business/02toy.html.

95. Sa gcnerally Dave Ler,rckus, Chitu Bsall Crkis Underscores Risks: Better Supply Chain Management

Urged, Bvs. lxs., Aug. 13,2007, at 1; Story, supra note 81.

96, See, e.g., Wash. Energy Co. v. Century Sur. Co., 407 F. Supp. 2d 680,690 (W,D. Pa. 2005).

97. See, e4- Olympic S.S. Co., Inc. v. Centennial Ins, Co., 117 Wash. 2d 37, 43,811 P.2d 673 ("1991);

Paper Mach. Corp. v. Nelson Foundry Co., 108 Wis, 2d 614,323 N.W.zd 160 (Ct. App. 1982).
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nism to shield them from liability for expenses incurred by their insured for tak-

ing unanticipated preventative or curative action. The purpose of the exclusion has

been articulated as follows:

[W]hi]e the insurance covers damages for bodily injuries and property damage

caused by the product that was defective or failed, it was never intended that the

insurer would be saddled with the cost of preventing such defects or failures any

more than it was intended that the insurer would pay the cost of avoiding the defect

in the first place or preventing the first failure ifthe product had been discovered to

be in a defective or dangerous condition before the occurrence.es

Generally, application of the sistership exclusion requires a finding that the
policyholder, in response to a defect manifested in one product, (1) initiates
withdrawal (2) from the market (3) of "sister" products that have not yet failed.
It has been observed that prior to the exclusion's 1985 revision, the majority of
courts held that the text of the exclusion ought not be read to deny coverage
only in circumstances where the insured initiates product withdrawal.ee ln Com-
mercial Union Assurance Company v. Glass Lined Pipe Company, the court argued
that it did not matter which entity-whether it was the insured company itself or
a purchaser of the insured's product who used that product as a component part
of its own-actually withdrew the company's product so long as that product was
withdrawn.100 Though it is true that some courts found that in its 7973 form, the
exclusion contained "no words of limitation concerning the identity of the party
who might withdraw the products or work completed from the market" and that
as such, it was "immaterial that the withdrawal was not by the insured,r'i01 the
majority view was that triggering the exdusion required removal of the insured's
product by the insured party itself and not by a third party.'o' When a third party
instigates the recall, courts have reasoned,

coverage is still present because the interests of the parties are fairly balanced: The
insurer does not bear the cost of an insured's curative or preventative measures, but

98. Olympk S.5. Co., lrrc. v, Cerrtcnnial Ins. Co., 117 Wastr. 2d 37,43,817 ?.2d 673 (Vfash. 1991)
(quoting 2 R. Lor.rc, LrasrLrry lxsuneNcr 511.09[3], at77-99 (1990)).

99. Osrnncrn & NrwrvraN, suprd note 5, S 2.02[c][5].
1.oO- 372 So. 2d 1305, 1308 (Ala- 1979).
101. Hamilton Die Cast, Inc. v. U.S. Fid, & Guar. Co., 508 E.2d477 (7thCir.1975); Commercial Union

Assur. Co. v. Glass Lined Pipe Co.,372 So. 2d 1305, 1.308 (A\a.7979).
102. Elco Indus., Inc. v. Liberty Mut. Ins. Co., 90 l l l .  App. 3d "1706, 414 N.E.2d 41 (1980) (cit ing

Bigelow-Liptak Corp. v. Cont'l Ins. Co.,477 F. Supp. "1276 (D. Mich.7976)); Arcos Corp. v. Am. Mut. Liab.
Ins. Co.,350 F. Supp. 380 (E.D. Pa. 1972); Int ' l  Hormones, Inc. v. Safeco Ins. Co. of Am., j7 A.D.2d857,
394 N.Y.s.zd 260 (7977); Thomas J. Lipton, Inc, v. Liberty Mut. Ins. co., 34 N.Y.2d 356, 357 N.Y.s.2d
745, 3'14 N.E.zd 37 (797a); Aetna Cas. & Sur. Co. v. M&S lndus., Inc., 64 Wash. App.91.6,925,827 p.2d

327 ("1992).
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the insured retains protection against a foreseeable element of claims that com-
moniy arise when the insured's product must be withdrawn from the market.103

This issue was clarified in the 1985 version with wording that was intended to

make clear that recall was not covered, regardless of whether it was initiated by the

company or by a third party.
It is important that courts be aware of the pre-1985 split of authority concern-

ing this fundamental question of sistership application. Accordingly, when courts
are faced with the task of determining whether a sistership provision that contains
the pre-1985 language applies to a set of facts, they must consider the extent to
which the relevant maiority and minorif positions are controlling in their respec-
tive jurisdictions.

It should be noted and emphasized that under the 1985 exclusion, if the proo-
uct recall is initiated and undertaken by an entity other than the insured, then
the exclusion may not apply.loa For example, if a manufacturer recalls a product
because of a defective component, the sistership exclusion will not bar coverage for
the component supplier in a suit by the supplier against its insurer. In EIco Indus-
tries v, Liberty Mutual Insurance Company,los a manufacturer of governor regulat-
ing pins sued its insurance company to recover damages paid by it to an engine
manufacturer who bought the pins and had installed the pins in the engines. The
engines were rendered defective because the pins dld not comply with certain speci-
fications. Because the pin manufacturer itself had not recalled any product alleged
to be defective, application of the sistership exciusion was denied when raised as a
defense by the pin manufacturer's insurer. Likewise, in Aetna Casualty & Surety v.
M&S Industries,lo6 in a suit between a plywood panel manufacturer and its insurer,
the court found that the sistership exclusion did not apply to bar coverage where
the manufacturer of concrete form systems recalled the systems after it was discov-
ered that the plywood panels contained in the systems were causing the systems to
fail. Application of the exclusion was denied because the recall was initiated by the
system manufacturer and distributor, not by the plywood maker whose insurance
provider was asked to pay for the recall costs.

Application of the sistership exclusion also requires a manufacturer to with-
draw "sister" products from the market, and not merely from use.107 Where a

,Or.O.rrr .Cas,&Sur.Co.v.M&SIndus. lnc, ,64Wash,App.916,827P.2d321 ("1992).

704. See, e.9., Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp.,73 F.3d 1178, 7211 (2d Cir. 1995);
Fireman's Fund Ins. Co. v. Amstek Metal, LlC, No, 07C647, 2OO8 WL 4A66D96 (N.D- Ill. Aug- 27, 2S8)
(denying application of the sistership exclusion because the insured did not initiate the recall of wire as the
post-1985 language ofthe exclusion had required); cf.  Sokol & Co. v. Atl .  Mut. Ins. Co,,430 F.3d 4L7,423
(7th Cir, 2005) (finding that the sistership exclusion applied when a cookie mix manufacturer initiated recall
of its cookie mixes, but the court did not address the relevance ofthird-party recall initiation).

105. 90 I l l .  App. 3d 1106, 414 N,E.2d 41 (1980).

106. 64 Wash. App. 976,925,827 P.2d 327 (1992).
"1O7. See, e.9., Aetna Cas. & Sur. Co. v. M&S Indus., Inc.,64 Wash. App.916, 925,827 P.2d327 (1992).
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product has failed while in use and has caused damage to the property of a
third party, courts will not apply the exclusion to deny potential insurance cover-
age.tot ln Fireman's Fund lnsurance Company v, Amstek Metal, LLC,roe for example,
the sistership exclusion was held inapplicable to claims for losses resulting from
spring parts that broke because of defective wire. The court denied application
of the exclusion in part because it found that the spring manufacturer sought to
recoup the losses it suffered once the springs fuiled instead of the cost of pr€v€n-

tative action.l lo

Finally, to trigger the exclusion, the policyholder must initiate the recall of "sis-
ter" products that have not yet failed. Courts widely hold that the exclusion applies
to the costs associated with withdrawing, repairing, and replacing sister products
that have not yet failed, but does not apply to products that have already failed and
caused bodily injury or damage to the property of a third party."'

In conclusion, it should be noted that as with the pollution exclusion, the fact
that the standard CGL policy contains the sistership exclusion limiting or denying
coverage for recall does not mean that such coverage is unavailable in specialized
policies. Policies are currently being issued in the life sciences, for example, that
will provide coverage for recall expenses for voluntary and/or government-ordered
recalls by pharmaceutical manufacturers. Like any insurance program, recall cov-
erage terms vary from policy to policy. Traditional recall insurance programs may
not cover costs relating to lost profits, replacing a product, or rehabilitating a
product's brand, and thus, do not meet the needs of companies where the bulk
of recall expenses fall into these standard categories.ll2 Insurers and risk manag-
ers have endeavored to eliminate this concern by testing two coverage types. One
model, called a sponsored global insurance program, borrows from the construc-
tion industry the wrap-up insurance concept to enable companies to offer their
suppliers a single, uniform policy with one large aggregate limit. The policy would

108, See, e.9., int'l EnWl. Corp. v. Nat'l Union Fire ins. Co., 843 F. Supp. 721.8, '1229-30 (N.D, Ill.

1993); Honeycomb Sys. Inc. v, Admiral lns. Co., 567 F. Supp. 1400 (D. Me. 1983); Paper Mach. Corp. v,

Nelson Foundry Co., 108 1/fis. 2d 6'14, 323 N,W.zd 15O (Ct. App, 1982); U.S. Fid. & Guar. Co. v. Wilkin

Insulat ion Co., 744 l l l .  2d 64,578 N.E.2d 926 (7991).

109. No. 07C647 , 2008 WL 4066096 (N.D, Ill. Aug. 27 , 2OO8).

11O. Id. at *12.

777. See, e.9., Bigelow-Liptak Corp. v. Cont'l Ins. Co., 417 F. Supp. '1276 (E.D. Mich. 1976); Arcos Corp.

v. Am. Mut. Liab. Ins. Co., 350 F. Supp. 380 (E.D. Pa. 1972); Ohio Cas. Ins. Co. v. Terrace Enter. Inc., 260

N-W.2d 450 (Minn. L977);Haneycomb Sys., lnc" v- Admiral Ins. Co., 567 F, Supp. 1400 (D. Me. 1983); U.S.

Fid. & Guar. Co. v. Wilkin Insulation Co'744 lll. 2d 64, 578 N.E.zd 926 (lll. 1991), Cf. Bright Wood Corp,
v. Bankers Standard Ins, Co., 665 N.W.2d 544, 549 (Minn. App. 2003) ("To qualifu under the exclusion,

the repair or replacement process must include more than [the] product that has already failed[.]" Thus, the

exclusion was held applicable where the insured replaced all wood components that could be defective even

though it could not identify which components would fail.).
112, Mindy W. Toran, Preparing For Product Recnll; Risk Managers May Need More than General Liability

to Insure Against Recall Loss, Rrsr & INs., Apr. 1, 2003, available at http://www.accessmylfurary.com/coms2/

summary_0286-3420643_ITM.
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provide coverage for product liability, product recall, and product recall liability.
The second model is based on the "sue and labor" clause found in marine and
inland marine insurance policies, where the policyholder is promised full reim-
bursement for costs incurred for preventing future loss even if expenses exceed
rhe policy lisait Supporters of this approach coatetrd that insurance cornpa,nies
avoid greater damage payouts on the back end when they facilitate the removal of
a product, thereby decreasing the odds of loss, on the front end.113
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