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CHAPTER 9

PRINCIPAL EXCLUSIONS

(covERAGE A)

CHARLES PLATTO

It has been said (perhaps cynically) that a commercial general liability (CGL) insur-

ance policy can be described in biblical terms: The policy on the one hand giveth

and on the other hand taketh away. Thus, the standard cGL policy has coverage

provisions, in which the carrier giveth coverage, and then the policy has exclu-

sions, in which the carrier taketh away coverage. The purpose of this chapter is to

explain and, where appropriate, trace the history of some of the key exclusions' This

chapter will address the following exclusions contained in the Insurance Services

Office's standard 2006 CGL policy:1

Exclusion (a): Expected or Intended Injury (with reference also to Known Loss

and Continuous Loss Exclusions);
Exclusion (b) : Contractual Liability;
Exclusion (f): Pollution;
Exclusion (i): Damage to (Owned) Property;
Exclusion (n): Recall of Products, Work or Impaired Property (the Sistership

Exclusion).2

L Preamble: Burden of Proof
What may be viewed as something of a tradeoff for the insurers' coverage exclu-

sions can be found in the allocation of the burden of proof. As a general matter,

the burden of establishing coverage is on the policy holder.3 However, the burden

t. ttO Form CG OO 01 12 07 (2006),

2. Note that Exclusion (m), which deals with damage to impaired property, is a different provision

than Exclusion (n), which deals with recall of impaired properly. The difference is explained in the discussion

of Exclusion (n) below.

3. See State Farm Fire & Cas. Co. v. Hiermer, 720 F. Supp. 7370,7374 (S.D. Ohio 7988), affd,884 F.2d

5S0 (6th Cir. 1989); Sentinel Ins. Co., Ltd. v. First Ins. Co. of Haw,, Ltd., 875 P.zd 894,909 (Hawaii 1994);

SCSC Corp. v. Allied Mut. Ins. Co., 536 N.W.zd 305, 311 (Minn. 1995); PrnnJ. Ker.rs, Tsoues M. Rrmn, Jnurs R

SrcnoauL, Poucynolorn's Gurpr ro rHr Lew or InsunaNcr Covrnecr S 20.06 (7997 & Supp. 2007);se€ also Eruc MIrts

Hor-rvrrs, 29 Hor.r,aes' fupuuax oNr lNsuneNce 2o, lNsumncs Lew & Pmcnct, 5 180.16 (2006) [hereinafter Arrurruan].
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1,46 . COMPREHENSIVE GENERAL LIABILITY POLICY .

shifts to the insurance carrier to prove that an exclusion applies,a Accordingly, an
insurer may take away, but not without paying the price of a shift in the burden
of proof.

Of course, as with most rules, there is often an exception or, at least, the
application of the rule is not always black and white. This will be illustrated with
respect to the burden of proof in connection with the very first standard exclusion
for expected and intended injury. As will be explained below, this exclusion at one
time was part of the definition of "occurrence" set forth in the coverage provi-
sions-which is not surprising because insurance is designed to cover fortuitous,5
not intentional, acts; however, courts differed on the issue of burden of proof.6
The "expected and intended" language was shifted to the exclusion section. Nev-
ertheless, this still did not fully resolve the issue because some courts concluded
that the exclusion of expected or intended injuries does not affect a policyholder's
initial burden of establishing that the injury-causing occurrence was of an acci-
dental nature,T Thus, the not-so-straightforward discussion of exclusions begins.

4. See Harmon v. Nw. Mut. Life Ins. Co., 429 P.2d 849,851 ( ldaho 1967) ( insurer has burden of show-
ing that injury was from a risk or cause excepted from the insuring provision); SCSC Corp. v. Allied Mut. Ins.
Co., 536 N.W.2d 305, 313 (Minn. i995) ( insurer has burden of proving the applicabi l i ty of an exclusion as
an affirrnative defense).

5. For discussions of the fortuity requirement inherent in insurance, see Benny R, Osrnqcrn & THotras R.
NrwunN, HRNosoor oru IrusuneNcr Covrnace Drspures 5 8.02 (14th ed. 2008); Rosrnr E. I(enor.l & AlaN I. Wrorss,
Ixsunaruce Lnw $ 5.4 (1988).

6, See Stonewall  Ins. Co. v. Asbestos Claims Mgmt. Corp.,73 F.3d 1178, ' l2OS (2d Cir.  1995) (under

New York law, insurer has burden to prove policyholder expected or intended the underlying iniuries); Fire-
man's Fund lnc, Cos. v. Ex-Cell-O Corp., 750 F. Supp. 1340, 1350 (E.D. Mich. 1990) (under Michigan
law, "insurers bear the burden of proving that policyholders expected or intended the resulting damage");
Carter-Wallace, Inc. v. Admiral Ins, Co., 772 A.zd 1116 (N.J, 1998) (holding that the "unexpectedly and
unintentionally" language should be treated as an exclusion for purposes of assigning the burden of proof);

State Auto Mut. Ins. Co. v. Mclntyre, 652 F. Supp. 117, 1195 (N.D. Ala. 1987) (under Alabama law, insurer
has burden to show that iniuries were expected or intended by insured for purpose of policy exclusion);
Hanover Ins. Co, v. Talhouni, 604 N.E,2d 689,692 (Mass. 1992) (" insurer must show the applicabi l i ty of the
clause excluding coverage for iniury or damage intended or expected by the insured"); New Castle County v,
Hartford Accident & Indem. Co., 933 F.2d1762 (3d Cir. 1.991), cert. clenierl,5OT U.S. 1030 (1993) (recogniz-

ing that insured must demonstrate that a loss is within policy's coverage provisions and as such it neither
expected nor intended the loss to occur); Queen City Farms Inc. v. Cent. Nat'l Ins. Co. of Omaha, 882 P.2d
7O3, 776 (Wash. 1994) (burden of proof should be on the insured to establisir that subiective iniury or dam-
age was neither expected nor intended); Osrnecrn & Nrwrvrerv, suprn note 5, Q 8.03[e].

7. Sse Consol. Edison Co. of N.Y., Inc. v. Al lstate Ins, Co., 98 N.Y.2d 208,774 N.E.2d 687, 692 (2002)
(holding that the insured, not the insurer, bears the initial br"rrden of provir-rg that darnage was caused by an
"accident" or "occurrence'' r.
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. Principal Exclusions (Coverage A) '

il. Exclusion (a): Expected or lntended lnjury
(and Relaied Principles)

Exclusion (a) provides:

This insurance does not apply to:

a. Expected or Intended Injury

"Bodily injury" or "property damage" expected or intended from the standpoint of
the insured. The exclusion does not apply to "bodily iniury" resulting from the use
of reasonable force to protect persons or property.s

The reason for excluding expected or intended injury stems from a fundamen-
tal premise of insurance, the fortuity principle, which in simple terms means that
insurance is designed to cover unexpected or unintended events, and not cover
expected or intended events or the losses resulting therefrom.e

The "expected or intended" exclusion, while seemingly straightforward, has had
a long history and evolution, both as to its placement in the policy, its wording, and
its interpretation.

A. THE HISTORY OF THE "EXPECTED OR INTENDED" EXCLUSION

1. Pre-1 985: The "Expected or lntended" Language ls in the Coverage Section
Prior to 1986, the concept that an injury, to be insurable, must not be "expected
or intended" was formally part of the term "occurrence" in the coverage section,
and was not separately listed as an exclusion in the standard CGL form.lo ln 1986,
the form was changed to shift the language from the coverage provision defin-
ing "occurrence" to a separate exclusion. In some respects, the relocation of this
Ianguage reflected a desire to shift the burden from the insured (to prove that the
injury was not "expected or intended") to the insurer (to prove that the injury was
expected or intended). However, some states already had placed the burden of proof
on the insurer to prove that an incident was "expected or intended" even before

8. ISO Form CC 01 02 72 07 (2006). The second sentence of Exclusion (a) sets forth an exception to
the exclusion for self-defense.

9i Osrnecen & NrwrueN, suprc note 5, 5 8.O2lbl-tc].See also 16 Aerlrtreu, supra note 3, 5 118.2(A)
(noting that "expected or intended" language was moved from definition of "occurrence" to ,'a brand
new exclusion to further clarifu the fortuity principle and nature of liability insurance. In other words, an
insured's intentionally-caused harm (bodily inlury and property damage), as well as an insured's expected
harm to third party claimants, cannot be covered since such harm is specifically excluded from coverage by
Exclusion 'a' .").

" lo. See, e.9., EnergyNorth Nat, Gas, Inc, v. cont ' l  Ins. co., 787 A.2d969,970 (N.H.2oo1) (cGLpoli-
cies at issue, from 7967 through 1985, defined "occurrence" to mean an accident "which results, during the
policy period, in bodily iniury or property damage neither expected nor intended from the standpoint of the
insured") (quoting policy language), See also Osrnqcrn & Nrwrvrau, supra note 5, $ 8.03[a] (describing pre-
1986 CGL policy definition of "occurrence").

4 Aa
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748 .  COMPREHENSIVE GENERAL LIABILITY POLICY .

the locational shift in the policy, in light of what one court called "the exclusionary
effect of [the] policy language."11

Prior to a 7973 CGL revision, it also was unclear who had to expect or intend
the injury-that is, whether the victim's, the insured's, or a third-party actor's
point of view governed. The 1973 revision mandated that the actions would be
viewed "from the standpoint of the insured," not the viewpoint of the victim
(who would seldom, if ever, expect or intend to be injured), or the viewpoint of
a third-party actor.12 Abogado Realty Corp. v. United lnternational lnsurance Co.13
provides a clear example. ln Abogado, the issue was whether a tenant's murder
by an unknown assailant fell within the "expected or intended" exclusion of the
landlord's CGL policy. Because the claim asserted against the landlord was for
"negligent" security, the allegations in the complaint demonstrated that "the
incident was unexpected, unusual and unforeseeable from the insureds' stand-
point, Thus, the incident is a covered 'occurrence' under the policy."la The court
emphasized that "[i]t cannot seriously be argued that the murder was intended
from fthe insureds'] standpoint. Indeed, although the murder is, for liability
purposes, intentional from the standpoint of the assailant, its cause as set forth
in the underlying complaint constitutes an accident from the standpoint of the
insured. . .  . t '1s

2. Post-1986: The "Expected or lntended" Language Moves to Exclusion (a)
After the "expected or intended" language was relocated to Exclusion (a) in 1986,
in theory the insurer should bear the burden of proof.16 But the general rule has not
been followed uniformly when it comes to dealing with Exclusion (a). Courts are
somewhat split as to whether the insurer bears the burden to prove that the damage
was "expected or intended"lT or whether, instead, the insured must prove that the
coverage applies in the first place, that is, whether the claim involves an "accident"

11. Stonewall  lns. Co, v. Asbestos Claims Mgmt. Corp.,73 F.3d 1178, 1205 (2d Cir.  1995) (applying
New York law).

12. See, e.9., King v. Dallas Fire Co., 85 S.W.3d 785, 792 (Tex. 2002) (citing 16 ApprepraN, supra note 3,
g 117.5).

13. 95 N.Y,2d 141 (2000).

14. ld. at "144.

15. Id. at 746.

16. 21 ApprrpraN, supra note 3, S 132.2[8][3] ("The general insurance rule throughout al l  jur isdic-
tions is that the insurer bears the burden of proving that an insurance policy exclusion precludes insurance
coverage. " ) .

17. See, e.9., Carter-Wallace, Inc. v. Admiral Ins. Co., 712 A.2d 1116, 1126 (N.J. 1998) (an insurer
must bear the burden of proving that an insured intended or expected environmental damage).
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. Principal Exclusions (Coverage A) . 1,49

or "occurrence."18 Notwithstanding this divergence, it is fair to conclude that the
general rule is that the insurer has the burden of proving that the accident was not
expected or intended from the standpoint ofthe insured, to avoid coverage,

3. Related Intentional Injury Exclusions
Although Exclusion (a) is one way that insurance policies implement the fortuity
principle, several other exclusions and judicially created doctrines seek to ensure
that insurance is available only for accidental, not intentional, harm, or what
has been termed "known loss." In City of Johnstown v. Bankers Standard Insurance
Company,le the Second Circuit reviewed several doctrines and exclusions that pre-
clude coverage when, essentially, a loss rises to a greater level of certainty or intent
than an accident. Among the principles the Second Circuit identified are whether
damage was incurred prior to the inception of the policy, and fraudulent conceal-
ment or misrepresentation of a material fact in connection with issuance of the
policy.2o The /ohnstown court held that the insurer was not entitled to summary
judgment on whether it had a duty to defend the city against claims that the city
had allowed pollution to occur and leak from a landfill because the evidence merely
demonstrated that the city "was warned that the landfill apparently was contami-
nating the local groundwaters." The court found that "proof of warnings of possible
physical damages may not be enough to show that as a matter of law the damages
ultimately incurred were expected or intended."21

Another way to prevent recovery for known or nonfortuitous loss is through
the "known risk" doctrine, which may be found, for example, in environmental
policies. Consistent with the basic fortuity principle underlying insurance cover-
age, this concept provides that if the loss was known as of the time of the policy
inception, it is not covered.22 Similarly, the judicially created "loss in progress rule"
provides that "insurers whose policy terms commence after initial manifestation of
the loss are not responsible for any potential claim relating to the previously discov-
ered and manifested loss."23 Different jurisdictions differ on when a loss becomes
nonfortuitous and noninsurable. Thb decision in Montrose Chemical Corporation of

i t .  See Consol. Edison Co. of N.Y., Inc. v. Al lstate Ins. Co., 98 N.Y.zd 2O8,774 N,E.2d 687,746
N.Y.S.2d 622 (2002); see also New Castle County v. Hartford Acc. & Indem. Co., 933 F.zd 7L62 (3d Cir,
7991),'cert, denied,5OT U.S. 1030 (1993) (insured's burden to show that incident is within coverage; insur-
er's burden to show that exclusion applies).

79, 877 F.2d 1146,71s2-53 (2d Cir .  1989).
20. Id. ar 7753.

21. rd.
22, See 76 AerLrunN, suprd note 3, 55 116.4 n.635 (citing Titan Corp. v. Aetna Cas, & Sur. Co.,27 Cal,

Rptr. 2d 476,22 Cal. App. 4th 457 (1994)) and 118.2(C) n.162.
23. 16 ApplrrraaN, supra note 3, $ 118,2(C) n.164 (citing Prudential-LMl Commercial Ins, Co. v, Supe-

rior Court, 798 P.2d'1230, 1,246-47 (Cal. 1990)); see also OsrRAcrn & Nrwuer, suprd note 5, 5 8.02[d] (dis-

cussing California's "loss in progress rule").
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150 . COMPREHENSIVE GENERAL LIABILITY POLICY .

California v, Admiral lnsurance Company,2a for example, places it well after "mani-
festation." Under Montrose, a loss is fortuitous so long as there is uncertainty as to
any aspect of liability, for example, whether the insured has yet been found liable
for the loss and in what amount.25 The known loss principle may also be relevant
when evaluating whether the insured engaged in misrepresentation in the insur-
ance application.

The "sudden and accidental" portion of the limited pollution exclusion (dis-
cussed more fully below) also has been interpreted by some courts to invoke the
fortuity principle. In some of the environmental cases that involve the limited pol-
lution exclusion, the question is raised as to whether "sudden and accidental" is
synonymous with "unexpected or intended," or whether "sudden" adds a temporal
requirement to the analysis.26

B. COURTS'INTERPRETATION OF THE'EXPECTED OR INTENDED"
EXCLUSION

Nationwide, courts have grappled with several issues in interpreting this seem-
ingly straightforward exclusion. First, courts have differed as to whether "expected"
and "intended" are synonymous. Second, courts also have carved different paths
regarding whether the insured's cct must be "expected or intended" or whether the
consequencas of the act must be measured, Finally, courts have struggled to iden-
tify several factual situations where intent or expectation is inferred as a matter of
latv, regardless of an insured's subjective intent, because the action is inherently
dangerous.

1 . Is There a Difference Between "Expected" and "lntended"?

Jurisdictions are widely split over whether there is a difference between the terms
"expected" and "intended." Some conclude that there is no difference between the
terms,2/ However, a "respectable number of courts hold or explicitly support the
iusttrance rule that the terms 'expected' and 'intended' are not synonymous for
pllrposes of construing and applying an intentional injury exclusion clause in a
liability insurance policy. "zs

24, 7O CaL 4rh 645,973 P.2d,878 (Cal. 1995).
25. ld. at 693.

26. See, e.8., Dimmitt Chevrolet, Inc. v. Se. Fid, Ins. Group., 636 So. 2d 700 (Fla. 1993) (col lect ing
cases and describing division among jurisdictions).

27. See 16 AerLevnN, suprd note 3, 0 118.2(B)(1) ("A gracious plenty of iurisdictions explicitly support
and follow the ruling that there is no difference between the terms 'expected' and 'intended' for purposes of
judicially construing an intentional inlury exclusion clause in a liability insurance policy.") and at n. 92 (col-
lecting cases).

28. 16 Aplr-rr'aaN, supra note 3, $ 718.2(B)(2) at n. 96 (collecting cases).
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. Principal Exclusions (Coverage A) ' 1,51

Because both words are used, under basic principles of contract interpretation,
it is arguable there should be a difference in meaning between them (or else one
term would be "mere surplusage"). According to one formulation, "The general

insurance rule is that 'expected' in the intentional injury exclusion clause means
the insured knows or reasonably anticipates that there is a high degree of certainty
or probability that harm will result from the insured's conduct."2e Thus, "expected"
can be interpreted anywhere along a continuum of actual (subjective) expectation
of the actual harm inflicted3o to a reasonable person's expectation that harm would
have resulted from the actions involved.3l Similarly, whether an insured "intended"
an injury so as to fall within Exclusion (a) may depend on whether the insured
actually (subjectively) intended that injury; whether the insured intended some
injury or harm, even if that which resulted was different; and whether the injury
simply was the "natural and probable consequence" of the act and thus should be
deemed intentional and within the exclusion's reach,32

2. Must the Act ltself or the Consequences Be "Expected or lntended"?
As one frequently cited case has summarized, "The case law nationwide is split
regarding the proper interpretation of insurance policy clauses that exclude liability
for property damage expected or intended by an insured person. . . . The division
among the opinions stems from disagreement over whether the focus in any given
case should be on (1) the insured's intent regarding his actions or (2) his intent
regarding the particular consequences of those actions or (3) both."33 A leading trea-
tise has noted that Exclusion (a) applies to intentional injuries, not necessarily

29. Id. 5'118.2(C)(2) (col lect ing cases).
3O. See, e.9,, City of Johnstown v. Bankers Std. Ins. Co.,877 F.2d 1.146, "1"152-53 (2d Cir.  1989).
31. Some jurisdictions hold thatwhether an insured "expected or intended" the injury is measured by

an objective "reasonable person" standard. See OsrRAcrn & NrwraeN, suprd note 5, 5 8.03[c] (collecting cases).
According to one formulation, if an insured knows or should know that there is a "substantial probability"

that his acts would give rise to certain results, those acts are within the "expected or intended" exclusion. City
ofCarter Lake v. Aetna Cas. & Sur. Co.,604 F.3d 1052, 1058-59 (8th Cir.  1979).

32. 16 Appr-rrvreN, suprd note 3, Q 118.2(D)(1).
33. Tenn. Farmers Mut. Ins. Co. v. Evans, 814 S.W.2d 49,53-54 (Tenn. 1991) (emphasis added). See

also 21 Appnu.qN, supra note 3, $ 132.2[B][1] & n.22 ("lC]ourts must often distinguish between intentional
acts and the results of those acts, which results may or may not be intended.") (collecting cases); Atl. Mut.
Ins. Co. v. Am. Acad. of Orthopaedic Surgeons, 734 N.E.2d 50 (lll. App. 1st Dist. 2000) (under lllinois law,
focus is on whether injury is expected or intended, not on whether act was performed intentionally).
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intentional acts,34 but some states (including, for example, Tennessee) require that
the insured intend to act.35

Exclusion (a) most clearly applies in cases in which the insured both intends
to act and intends or expects to cause the injury that results. For example, an
insured who intended to shoot a victim cannot receive insurance coverage for
his or her actions. A somewhat harder question arises when the insured who
intended to shoot person X misses and shoots person Y, causing injury. In this
situation, the insured intended to cause harm, but not the particular type of
harm that occurred. Generally speaking, if the insured expected or intended some
iniury or damage, the consequences of the insured's actions are not covered:
"fO]nce it is found that fsome sort of] harm was intended, it is immaterial that
the actual harm caused is of a different character or magnitude or nature than
that intended."3u

An even murkier case arises when an insured intends to do something but
does not subjectively intend any harm. Courts are split as to whether such con-
duct falls within Exclusion (a).37 Courts also are split regarding coverage for
employers due to employees' intentional acts, where the employer did not intend
the act to occur.38

3. lnherently Harmful Acts and lnfewed lntent
Some acts have been deemed so inherently harmful that the subjective intent
of the actor is irrelevant, Thus, the "expected or intended" exclusion may apply

34. 21 Apprrrr,rnN, supra note 3, $$ 132.2LA1 and 778.2 n, 45 ("The general insurance rule is that the
result (the injury or damage) must be intended or expected, whether or not the act is intended."); Osrnacrn &
NrwmeN, suprd note 5, $ 8.03[d]; King v. Dallas Fire Co., 85 S.W,3d 185 (Tex. 2002) ( in case where insured

faced complaints of negligent hiring and supervision in connection with insured's employee's assault on
injured party, holding that "separation of insured" ciause applied and complaint alleged "occurrence" with
respect to insured; also holding that Exclusion (a)'s qualifier, "intended from the standpoint of the insr.rred,"

controlled because for purposes of defense, insured neither "expected nor intended" his employee to strike
ir-rjured person); RJC Realty Holding Corp. v. Republic Franklin Ins. Co.,2 N.Y.3d 158 (2004) (holding
"expected or intended" exclusion did not apply to insured in case where insured's employee allegedly sexually
abr-rsed massage patient; although employee "expected or intended" to assault patient, employee "departed
from his duties for solely personal motives unrelated to the furtherance of [defendant's] business" and thus
assault was an "accident" within the meaning of insured's policy).

35, See, e.9., Evans,814 S.W.2d, 49, 55. See also 21 Apprrr',rnN, suprd note 3, $ 1.32.2LBJl2l (noting that
Evnns's descriptlon and logic "completely applies to a [CGL] insurance policy").

36. Evans, 814 S,W.2d at 55; accord 21 Arrlrvnu, ruprd note 3, S "132,2[A] n.22,
37. See, e.9., Trinity Universal lns. Co. v. Cowan, 945 S.W.2d 819, 828 (Tex. "1997) (whether Exclu-

sion (a) applies depends on whether results of insured's intentional conduct were "reasonably anticipated").
Cou'an involved a case in which the insured duplicated revealing photographs of another and showed the
photographs to third parties. When the sublect of the photographs learned of the conduct, the sublect sued.
!'1. at 820-27.

38. See King,85 S.W.3d at "l9O-97.
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. Principal Exclusions (Coverage A) ' 753

even if that particular insured did not expect or intend any harm to result. This

often is referred to as the "inferred intent rule."3e A leading treatise presents two

rationales for disregarding the subjective intent of the actor under these circum-
stances: (1) "it is inconceivable that insureds could reasonably have expected
coverage for willful torts and crimes"; and (Z) "public policy prohibits coverage
for such acts."4o

For example, many jurisdictions hold that in cases involving sexual abuse of
children, an intent to harm is inferred as a matter of law. The rationale expressed
in New York is that such acts are inherently harmful notwithstanding the molest-
er's avowed intent.41 A New Jersey court stated firmly that "[a] subjective test

[of the molester's intent] suggests that it is possible to molest a child and not
cause some kind of injury, an unacceptable conclusion. Certainly, one would and
should expect some physical or psychological injury or both, to result from such
acts."42 Some jurisdictions follow similar logic in cases of sexual abuse involv-
ing adult victims.a3 In cases in rqhich the alleged conduct involves a crime (such
as assault or battery) with intint components, Exclusion (a) is appropriately
applied. In some cases, notwitJa'standing the exact formulation of a state's test for
determining whether an injury is "expected or intended," particular facts seem
to encourage courts to stretch to find coverage to enable particularly sympathetic
victims of insureds to recover.aa In other cases, the jurisdiction's framework is
strictly applied even though an injured victim may not receive compensation for
his injuries.a5

39. See 76 Aerumeru, supra note 3, 5 118.2(D)(4)(a) (collecting cases).
40. Osrnecer & Nlwuau, suprd note 5, E 8.03[f],
41'. See, e.9., Allstate Ins. Co. v. Mugavero, 79 N.Y.2d 153 (1992) (insurer has no duty to defend or

indemnifr under homeowner's liability policy for acts of child molestation).
42. Atl. Employers lns. Co. v. Tots & Toddlers Pre-Sch. Day Care Ctr., Inc., 577 A.zd 300, 304 (N.J,

App' 1990) (holding in alternative that molestation fit within additional exclusion for claims arising out of
conduct that violates any penai statute commifted by insured or with insured's knowledge).

43. su' e.9., Dodgev. Legion Ins. co., 102 F. supp. 2d144,146 (s.D.N.y.2000) (psychiatr ist 's act ions
in allegedly sexually molesting patient during therapy sessions were inherently harmful misconduct as a mat-
ter of law and within the purview of Exclusion (a); rejecting plaintiffs argument that indemnification is
allowed because molestation was "accidental consequences of intentional conduct").

44. See, e.9., Allstate Ins. Co. v. Stone, 876P.2d373,319 (Or. 199a) (accepting stipulation of insured's
estate and victims that insured who drove the wrong way on the highway intended to commit suicide but
insured "had no subiective intent to harm or infure" victim; because Oregon law requires sublective intent to
iniure, intentional injury exclusion did not apply).

45' Atl. Employers Ins. Co. v. Tots &Toddlers Pre-Sch. Day Care Ctr., Inc., 571 A.zd 3OO, 304-05 (N.J.
App. 1990) (holding summary iudgment appropriate because no duty to defend insured against allegations
of child molestation but reversing summary ludgment against employer of insured for negligent supervision
claim, which may afford coverate if employer did not know of or condone illegal activity).
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lll. Exclusion (b): The Contractual Liability Exclusion
Excl*sion {bi, th€ Contractual Liabiiity Exclusion, prrruides:

This Insurance does not apply to:

Contractual Liability:

"Bodily injury" or "properly damage" for which the insured is obligated to pay dam-
ages by reason of the assumption of liability in a contract or agreement. This exclu-
sion does not apply to liabiiity for damages:

(1) That the insured would have in the absence of the contract or agree-
ment; or

(2) Assumed in a contract or agreement that is an "insured contract," pro-

vided the "bodily injury" or "properlry damage" occurs subsequent to
the execution of the contract or agreement. Solely for the purposes
of liability assurned in an "insured contract," reasonab.h ettorney fees
and necessary litigation expenses incurred by or for a party other than
an insured are deemed to be damages because of "bodily injury" or
"property damage, " provided:

(a) Liability to such party for, or for the cost of, that party's defense
has also been assumed in the same "insured contract"; and

(b) Such attorney fees and litigation expenses are for defense of that
party against a civil or alternative dispute resolution proceeding in
which damages to which this insurance applies are alleged.a6

Exclusion (b) excludes coverage where the insured agrees to be responsible for

a third party's conduct pursuant to an ineiernnity or hold harmless agreem€nt. Two

exceptions to the exclusion apply to (1) "liability for damages . . . that the insured

would have in the absence of the contract or agreement," and (2) Iiability assumed

in an "insured contract," which is a defined term in the policy.

Like Exclusion (a), Exclusion (b) is intended to protect insurers from paying for

nonfortuitous events, in that it exdudes coverage where the policyholder assumes
the tort liability of another party that already has been incurred.aT The exclusion

also protects the insurer from "exposure to risks whose scope and nature it cannot

control or even reasonably foresee,"at

46. ISO Form CG 00 01 12 07 (2006).

47. Am. Fam. Mut. Ins. Co. v, Am. Gir l ,  lnc.,268 Wis. 2d 76, 673 N.W.zd 65,81 (2004). See also
Olympic, Inc, v, Providence Wash. Ins, Co, of Alaska, 648P.2d 1008, 1011 n.6 (Alasta 1982) (reasonfor

exclusion is that it "relieve[s] the insurer of responsibility for any 'extra' liability that the insured undertakes
by contract").

48. 268 Wis.2d at 48, 673 N.W. 2d at 81.
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A. APPLICATION OF THE EXCLUSION: WHEN lT DOES
(AND DOES NOT) APPLY

The contractual liability exclusion applies in very limited circumstances: where
there is an indemnity or hold harmless agreement, As the Supreme Court of North
Dakota explained: Assumed liability means "the liabiliLy of another which one
'assumes' in the sense that one agrees to indemnify or hold the other person harm-
less therefor,"ae

Because the contractual liability exclusion applies only to indemnification or
hold harmless agreements, in many coverage disputes, the exclusion has no bearing
on the issues at hand. Although many litigants have claimed otherwise, "it does not
operate to exclude coverage for any and all liabilities to which the insured is exposed
under the terms of the contracts it makes."50 Thus, the exclusion has no bearing on
disputes alleging that the insured did not live up to its obligation to produce a par-
ticular product or service.sl In the contracts underlying those dispr.ltes, the insured
had not assumed responsibility for another party's conduct. The conduct at issue
was the insured's own conduct. In Nu-Pak, Inc. v. Wine Specialties lnternational,
Ltd., for example, the insured, Nu-Pak, had agreed to mix and package Wine Spe-
cialties' product, but had allowed it to become contaminated.52 In the Iawsuit that
ensued, Wine Specialties argued that the contractual liability exclusion (and, more
importantly for Wine Specialties, its "insured contract" exception) applied because
its contract with Nu-Pak contained an indemnification clause.53 The indemnifi-
cation clause, which provided that Nu-Pak would indemnifiz Wine Specialties for
breach of warranty claims, tort claims, and loss of the product, did not invoke the
contract liability exclusion. The clause did not hold Nu-Pak responsible for a third
party's actions; rather, it guaranteed that Nu-Pak would "indemnify" its business

49. Fisher v. Am. Fam. Mut. Ins. Co., 579 N.W,zd 599, 603-04 (N,D. 1998) (quoting 2 RowuNn H,

LoNc, Tsr Lew or Lrngrr-rry lNsunancr 5 10.05[2] (1998)); see also Osrnecrn & NrwvaN, suprd note 5, $ 7.05;
Am. GirI, |nc.,673 N.W,2d at 71 (contractually assumed liability exclusion "excludes coverage for liability
that arises because the insured has contractually assumed the liability of another, as in an indemnification or
hold harmless agreement"); Federated Mut. Ins. Co. v. Grapevine Excavation, lnc., "lg7 F.3d 7ZA,726 (5th

Cir. 2000) (exclusion eliminates coverage when insured "assumes responsibility for the conduct of a third
party" ).

5O. Am. Girl, 673 N.W.2d at 81; see clso Osrn*cEn & Nrwn*en, suprd ncbe 5, g 7,O5 at 546 (exclusion

"does not refer to the insured's breaches of its own contracts").
51. See, e.9., Nu-Pak, Inc. v. Wine Specialt ies Int ' I ,  Ltd.,  253 Wis. 2d 825,643 N.W.2d 848, 852,

855-56 {Wis- App- 2002). These ceses address siiuations in which the product itself is defective or damaged
and needs to be replaced or repaired, not a situation in which the insured's product malfunctions and causes
personal injury or property damage to a third party. The difference is between coverage of flaws or deficiencies
in the product, and coverage ofdamages causeclby those flaws. Auto Owners Ins. Co, v. Travelers Cas. & Sur.

Co., 227 F. Supp. 2d'1248,1261 (M.D. Fla, 2002) (cit ing Weedo v. Stone-E-Brick, Inc., 81 N.J. 233, 405 A.zd
788 (" t979)) .

52. Nu-Pak, 643 N.W.2d 848.
53. Id.  at  852-53.
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partner if Nu-Pak's own actions resulted in losses to Wine Specialties.5a As this case
demonstrates, the mere fact that a dispute arises from a contract does not mean
that Exciusion (b) applies.

B. THE EXCEPTION FOR "LIABILITIES THE INSURED WOULD HAVE
IN THE ABSENCE OF THE CONTRACT OR ACREEMENT"

This exception to the exclusion is fairly straightfonvard. It applies where the insured
signed an indemnification agreement, but would have been subject to liability even
in the absence of that asreement.55

C. THE'INSURED CONTRACT'EXCEPTION TO THE EXCLUSION

The "insured contract" exception to the exclusion applies to certain business agree-
meRts where the insured assumes another contracting party's tort liability to third
parties, and where the indemnity agreement was executed before the bodily injury
or property damage occurred.56 "lnsured contract" is a defined term. It includes
leases, sidetrack agreements, certain easements and iicenses, statutory obligations
to indemni$r a municipality, and elevator maintenance agreements. The definition
of "insured contract" also includes the foltrowing, rnore general language:

f. That part of any other contract or agreement pertaining to your business
(including an indemnification of a municipality in connection with warh per-

54. Id. at 856. See also 21 ApprrunN, suprd note 3, g 1.32.3 at 36-37 ("Although, arguably, a person or

entity assumes liability (that is, a duty of performance, the breach of whlch will give rise to liability) when-

ever one enters into a binding contract, in the CGL policy and other liability policies an 'assumed' liability is
generally understood and interpreted by the courts to mean the liability of a third party, which liability one
'assurnes' in the sense that one agr€es to in<lemniS or hold the other person harrnless."); Ingalls Shipbuilding

v. Fed. Ins. Co., 410 F.3d 214,222-23 (5th Cir.  2005) (exclusion does not apply to insured's breaches of i ts

own contracts); Ferrel l  v. W. Bend Mut. Ins. Co., 393 F.3d 786,795 (8th Cir.  2005) (same); Federated Mut.

ins. Co. v. Grapevine Excavation, lnc., 197 F.3d at 726 (exclusion inapplicable when parly is sued for its own

conduct); USM Corp. v. First State lns. Co., 420 Mass. 865,652 N.E.2d 613, 615 (7995) (exclusion does not

apply where computer did not perform as promised); Action Auto Stores, lnc. v. United Capitol Ins, Co., 845

F. Supp. 428,442 (W.D. Mich. 1993) (same); Dreis & I(rump Mfg. Co. v. Phoenix lns. Co., 548 F.zd 681,

684-85 (7th Cir. 1977) (exclusion applies only when insured agrees to indemnifu a third party); Olympic,

Inc., 648 P.2d at 1010-11 (same); Lumbermens Mut. Cas. Co. v. Town of Pound Ridge, 362 F.2d 430, 434

(2d Cir. 1966) (mere existence of contract to perform snow removal did not invoke exception because it was

not an indemnity contract),

55. See, e.g., U.S. Fid. & Guar, Co. v. Va, Eng'g Co., 213f .2d1.09,1.75 (4th Cir.  1954) (contract l iabi l-

ity exclusion does not apply where insured is liable for an injury "without reference to the indemnity agree-

ment"); Colonial Refrigerated Transp., Inc, v. Worsham, 7A5 F.2d 821, 826-27 (6tl"r Cir. 1983) (exceptiort

applies only when the insured's liability is based solely upon the contract).

56. Douglas R. Richmond & Darren S. Black, Expancling Liability Coverage: lnsured Contracts & Addi-

tional Insuretis,44 DRAr<E L. Rrv. 781, 783-M {1994). S& eko Truck lns. Exch. v. BRE Props., !rrc., tr19 Wash.

App, 582, 81 P.3d 929,935 (2003) (concept of "insured contract" generally contemplates an agreement to

undertake liability "which did not exist prior to the assumption").
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formed for a municipality) under which you assume the tort liability of another
party to pdy for "bodily injury" or "property damage" to a third person or orga-
nization. Tort liability medns a liability that would be imposed by law in the
absence of any contract or agreement,sT

Although "insured contracts" may arise in many different settings, they most
commonly arise in construction cases where a contractor has agreed to indemnify
other parlies to the construction contract (e,g,, where a subcontractor agrees to
indemnify the owner or a general contractor). For example, in Antonitti v. City of
Glen Cove,s8 an ernployee of the city's cons.tructi,on contractor was iniured while
working on city-owned property, and he sued the city. The construction contract
included the typical clause requiring that the contractor indemnify the city for
claims arising out of injuries to the contractor's employees. The construction con-
tract qualified as an "insured contract," so the exception to Exclusion (b) applied
and provided coverage of the employee's claims5e

Commercial lease agreements also may have indemnity provisions that qualify
as "insured contracts." This issue was litigated in Christiansen v. Holiday Rent-A-
Car,60 where an airport sublet a portion of its building to Holiday Rent-A-Car and
agreed to procure third-party insurance for Holiday, which cancelled its own policy.
Holiday employees removed a manhole cover on the sublet properry, and an air-
port employee fell in and injured her back. The airport's insurer refused to defend
Holiday, and the court agreed that there was no duty to defend. The court noted
that there is a difference between contractually agreeing to provide insurance and
contractually agreeing to indemni$r Holiday for loss. The insured contract excep-
tion applies only in the latter circumstance, where there is an express agreement to
indemnify another p arty.

The key to the insured contract exception is that it be entered into before the
liability is incurred or the "occurrence" takes place.

57. ISO Form CG 00 01 12 07 (2006).

58. 266 A-D.2d 487,488, 698 N-Y"S.2d 722 (2d Dep't 1999).

59. See also U.S. Fid. & Guar. Co. v. Cont' l  Cas. Co,, 353 Ark. 834,720 S.W.3d 556, 561 (2003) (sub-

contractor's obligation to indemnify general contractor for tort liability invokes insured contract exception);

Garnet Constr. Co., Inc. v. Acadia Ins. Co., 814 Mass. App. Ct. 7A5,814 N.E.2d 23 (2004) ( insured contract

exception did not apply because there was no express indemnity agreement between subcontractor and sub-

subcontractor); Golden Eagle Ins. Co. v. Ins. Co. of the W., 99 Cal. App, 4th 837,846-47,121 Cal. Rptr,

2d 652 (2OO2) (subcontractor's agreement to assume tort liabilities of general contractor was an insured

contract; both indemnity and defense costs are covered under insured contract exception to the exclusion);

Marlin v. Wetzel County Bd. of Educ,, 212 W. Va, 21.5, 569 S,E.zd 462 (2002) (construction contractor

agreed to indemnifu board of education).

60. 845 P.zd 1316 (l-ttah App. 1992).


